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O’Sullivan Estate Lawyers

On Death and Dying:

The Supreme Court of Canada’s
Landmark Decision in Carter v.
Canada (Attorney General)

May 13, 2015

THERE IS NO DOUBT that Carter has caused an enormous
cultural shift for Canadians as Canada joins the few but
growing number of jurisdictions that have decriminalized
physician-assisted dying, including Belgium, Luxembourg,
the Netherlands, and in the United States, Montana, New
Mexico, Oregon, Vermont and Washington.

In a nutshell, in Carter, the Supreme Court in a unanimous
decision held the criminal offence under the Criminal Code of
aiding and abetting suicide and the Criminal Code provisions
which say that no person may consent to death being inflicted
on them are unconstitutional. In Carter, Gloria Taylor was
diagnosed with ALS which causes progressive muscle atrophy
eventually leading to difficulty in swallowing and breathing and
sought the right to seek a physician’s assistance if her suffering
became intolerable.

The Court overturned the prior decision on this issue in
Rodriguez as no longer being good law. It held the provisions
under the Criminal Code are overly broad and that its blanket
prohibition violated Taylor’s rights to life, liberty and security of
the person under the Canadian Charter of Rights and Freedoms.
The Court found that individuals who meet specific criteria
should be able to avail themselves of physician-assisted dying
where: they are a competent adult; clearly consent to the
hastening of the death; and have a grievous and irremediable
medical condition (including an illness, disease or disability) that
causes enduring suffering that is intolerable.

But in many ways, Carter raises more questions than it answers.
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Some of the questions that remain to be answered include to
whom does Carter apply? For example, do you have to currently
be “dying” or instead, not necessarily dying but suffering from

a grievous and irremediable medical condition? An example
might be severe and debilitating depression. Also, can you

make a decision and give a directive in advance of having the
medical condition? It seems the Court has said that the decision
has to be concurrent with the event, and can’t be done
beforehand, which rules out pre-planning prior to the onset of
such a medical condition.

Even the nomenclature shows a lack of clarity and consistency.
The term “physician-assisted suicide” is frequently used,

the historic term euthanasia increasingly less, while the less
pejorative “physician assisted dying” seems to be gaining more
traction, in particular in the health community.

What will happen next? The Court has said Parliament and
the provincial legislatures have twelve months to enact new
legislation to uphold these fundamental rights if they wish to,
but they are not obliged to. Doing nothing, however may be
problematic given the risk it could expose doctors and other
healthcare professionals to if there are no clear parameters
for when an act may be criminal or not, and conversely could
expose patients to possible abuse, including those most
vulnerable. It would seem there will be a clear need to set out
what constitutes consent to physician-assisted dying, and
rigorous safeguards for providing consent, including appropriate
witness requirements.

Undoubtedly, we are embarking on a new frontier which among
many matters, may impact the scope of health care directives
we prepare as part of our personal care planning.

Stay tuned for the legislative response we are all keenly
waiting for.
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Keeping Your Estate Plan
Healthy with Periodic Check-Ups

August 18, 2015

YOUR ESTATE PLAN MAY ONLY BE TRULY UP-TO-DATE

the day you sign your estate planning documents. This
statement no doubt may dismay you and perhaps be
unwelcome, in particular given the effort, time and
expense that goes into preparing wills, trusts and powers
of attorney. The reality is that our lives are in a constant
state of flux.

Our personal circumstances and those of close family members
and friends who are beneficiaries in our estate plans change for
many reasons: children becoming financially mature, marriage,
divorce, births, deaths, relocations to different jurisdictions and
new medical conditions, to name a few. Just as dynamic is the
make-up of our assets — real estate is acquired and disposed of,
the value of our net worth increases, new insurance policies or
registered plans are acquired and beneficiary designations are
changed. Layered on top of these are changes to tax and estate
planning legislation.

Because of the fluid nature of peoples’ lives and property and
the significant impact change can have on the ultimate success
of a person’s estate plan, we have often taken the opportunity in
past blog posts to highlight those situations that trigger a review
of one’s estate plan (see, for example, the following recent posts:
July 28, 2015; May 29, 2015; March 5, 2015; December 10, 2014;
and February 11, 2014).

The primary goal of any estate plan is to ensure our wishes,
intentions and goals are fulfilled at some future point in time

— often upon death. In preparation, we create estate planning
documents, but for the most part, they only reflect a current
personal and financial “snapshot” (albeit with some built-in
flexibility for future circumstances). Creating an estate plan
today that will optimize our situation five, ten, fifteen or twenty
years down the road is simply not realistic.
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A few examples: you named a close relative as your attorney
for property, who a few years later moves to the U.K. and it is

no longer practical for her to act in that capacity if you become
incapable. Or you named guardians for your minor children

in your will when the children were quite young, but due to
changes in the guardians’ personal circumstances or your
relationship with them, they are no longer your desired choice
to act as guardians. Or your child has moved to the U.S. and you
are now concerned about the impact of U.S. estate tax on his
inheritance.

We need a paradigm-shift. Estate planning should not be viewed
as a “transactional” event, but instead should be viewed more
holistically, as an ongoing and organic process. Just as our
physical health changes as we grow older, requiring the need for
regular assessments to evaluate and maintain our well-being, our
estate plans need similar periodic check-ups and changes where
appropriate to ensure their optimal performance when they are
put into action.

A check-up could include a review of the following:

(a) whether current wishes, goals and intentions match or
differ from those reflected in your planning documents;

(b) whether current asset ownership and beneficiary
designations are aligned with your current wishes and
goals and reflect your estate plan;

(c) whether changed personal circumstances impact the
estate plan; and

(d) any new tax or legal developments.

A process for regular review and communication with one’s
estate planning advisors — similar to the ongoing relationship
we have with our health care professionals for regular check-
ups — is important. The focus should be on maintaining the plan
to ensure that when it comes time for its implementation, it will
function appropriately.

Some food for thought. We hope to write more on these ideas
and develop them further in future posts. Stay tuned!
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Family Meetings:
An Underutilized Tool

December 16, 2015

IN OUR AUGUST 18, 2015 POST we raised the idea of
regular check-ups for your estate plan in order to keep
it current. Periodic reviews help to keep you refreshed
about the details of your estate plan so that it can be
maintained and changed when necessary — ensuring it
will carry out your objectives when it comes into effect.

As we enter the holiday season, many of us will be gathering
together with family and friends to celebrate and reflect on the
past year, as well as make resolutions and plans for the New
Year. In many cases, our family members and friends have been
named in our wills and powers of attorney to carry out the roles
of executor, trustee, attorney or guardian of minor children.

We may have asked for a family member or friend’s agreement
before naming them as an executor, trustee, attorney or guardian
in our estate planning documents, but often that’s as far as we
go in preparing them to carry out the plan.

You might consider making a further resolution — holding a
family meeting convened by your professional advisors in the
New Year to inform your named executors, trustees, attorneys
and guardians, and certain selected family members about your
estate plan at a “high level” and their respective roles.

Each family meeting will be unigue in terms of the people invited
to attend and the information covered. For example, some of the
information reviewed may include:

» how and when original documents (such as wills and
powers of attorney) may be released,;

» the specific duties and responsibilities of executors,
trustees, attorneys for property and for personal care, and
guardians of children, as well as any other roles;

» an overview of the plan;
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» types of discretionary decisions contemplated in the
documents and what information and wishes are to be
taken into account when exercising discretion; and

» goals and intentions that inform the overall estate plan.

Information regarding your assets does not need to be disclosed
at the family meeting—nor does the exact distribution scheme —
although in certain circumstances, this may be desirable. Those
invited to attend a family meeting can include the people who
are named as executors, trustees, guardians, selected family
members and professional advisors (e.g., your estate planning
lawyer, accountant or financial advisor).

Family meetings provide an opportunity for communication
about your estate plan and the key roles and responsibilities
before a triggering event occurs (such as incapacity or death),
in an informal yet structured setting. It allows your fiduciaries
and key family members to have an overview in advance

of your estate plan and their future roles when they are not
overwhelmed or emotionally charged, and gives them the
opportunity to ask questions.

We have found that people are increasingly receptive to the idea
of holding family meetings and are even proactively requesting
we convene them. It must be remembered, however, that your
plans and wishes will change and so will your estate plan. A
basic premise of a family meeting is to emphasize at the outset
for all that the plan is current only as of the date of the meeting,
and is changeable.

The best of the Season to you and yours from O’Sullivan
Estate Lawyers!
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Zen and the Art of
Estate Plan Maintenance

May 25, 2016

YOU MAY REMEMBER THE BESTSELLER Zen and the

Art of Motorcycle Maintenance which explores many
themes, including the dichotomy between the “romantic”
approach to life versus the “classical” approach — in the
moment versus rational analysis — and the common
ground linking them. The sense of mastery and peace

of mind that comes with the author’s ability to maintain
his older, classic motorcycle versus his friend’s lack of
interest in understanding how to maintain his expensive
new one and his resulting frustration when it breaks
down, forcing him to rely on professionals to repair it, are
key themes.

Many of us feel the same way about technology. Technological
change happens so fast that even for those who are of the
“classical” approach, it is difficult to maintain mastery. And
many of us of the “romantic” approach just want the thing to
work, and have neither the time nor the inclination to maintain
the many devices we are surrounded by, and increasingly
overwhelmed with, whether it be the multitude of apps on one’s
iPhone yet to be tried and applied, or the intricacies of a Smart
TV. Sometimes we end up feeling anything but smart.

When it comes to estate planning, your life situation and
objectives can be uncomplicated or they can be complex, with
many challenges to be met. Case in point: planning is generally
straightforward for a couple with modest assets, a first marriage,
children with no special needs and where all ties are domestic.
But planning is another story for a couple with prior marriages,
children from both the prior and the existing marriages (some
of whom have special needs and will never be financially self-
supporting), and where there are ties to other jurisdictions (such
as U.S. citizenship), as well as high value assets located in several
jurisdictions and an operating business to boot.
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Yet in each situation, each client may say “keep it simple.” What
they may really be saying is “I want my objectives fulfilled, but |
want to understand my plan.”

And here lies the rub. Simple is not simple-minded or simplistic.
In estate planning, to achieve individual objectives often means
more complication and complexity in the plan, including how it is
structured and documented.

It is key to ensure that each of us understands the plan and the
important elements, notwithstanding often lengthy and complex
provisions. Only then can it be ensured that one’s objectives and
wishes are reflected.

In our view, this is best achieved in a comprehensive planning
and review process, including preparing additional aids, such as
flowcharts, pictorials and executive summaries of key terms.

When it comes to estate planning, it is important to find the
common ground between the romantics who may not be so
interested in the details but want to ensure “it works,” and the
classicalists who take a keen interest in each detail and the
relevant legal and tax rules and principles.

The role of the professional advisor is often to be the guide who
can find the path to this common ground for each person in
each individual situation. And in doing so, to ensure each client
truly “owns” his or her plan. That is to have true peace of mind,
which is so important in estate planning.
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Redefining Family

August 8, 2016

SOMETIMES THE LAW LEADS in pushing societal

change forward, but often it lags far behind, particularly
in the face of scientific innovation and rapid
technological change.

Over the past forty years or so, even how we define family has
been subject to fundamental change, and in the future it will be
even more so.

By way of historical perspective, in Ontario prior to 1978, when
changes were made to the law, a child born outside of legal
marriage was not considered to have status as a child when that
term was used in a will unless the will provided otherwise. The
term child meant only a child born within legal marriage.

Today, in Ontario, almost half, and in some other jurisdictions
including Quebec, more than half of children are born outside
legal marriage, illustrating the importance of legislative foresight.

In the early years after 1978, a common clause included in many
Ontario wills and trusts maintained the pre-1978 concept, and
expressly excluded a child born outside marriage. For many
people, the legislators were perhaps ahead of their own thinking
and wishes with regard to inheritance. These clauses often
became part of “boiler plate.” In the face of contemporary social
reality given the number of children born outside marriage, their
prevalence in many existing wills and trusts raise significant
legal issues, and create possible unforeseen unfairness, but as
well show how going against the winds of change can create
practical problems.

Today, we also increasingly face the challenges of reproductive
technology in estate planning, including its impact on who is
considered a child, and who is not in respect to posthumously
conceived children. Because conception can now occur both
before and after death, our laws and estate planning must at
least consider this possibility, and how best to deal with it.
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Legislatures have started to react, some positively and some
negatively, with regard to allowing posthumously conceived
children to have inheritance rights. Twelve U.S. states have
legislation to allow intestate rights for posthumously conceived
children, as does one Canadian province — British Columbia. For
public policy reasons, some jurisdictions have taken the stance
that allowing posthumously conceived children inheritance rights
would create impracticable obstacles in estate administration.

Wills and trusts, however, can be drafted to carry out

each client’s objectives, even if legislatures drag their feet.
Appropriate definitions can expand the definition of child and
other lineal descendants to include those who are posthumously
conceived and born after a death, but with certain conditions
and limitations, such as the period within which a person must
be born after a testator’s death.

None of us has a crystal ball to know where the world will be in
the future on these issues and how it may impact our individual
situations and family members. But what we do know is that the
planning we carry out today has significant and lasting impact
for future generations.

Who we include as a child or other descendant in our estate
planning is important, just as the changes made in 1978 in
Ontario and in many other jurisdictions were to include children
born outside of marriage. Science has created an opportunity
that did not exist until most recently. Now the challenge is to
meet this new reality in a responsible and considered way.
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Ethos for an Aging Society

November 2, 2016

IT IS QUITE REMARKABLE to think that notwithstanding
our increasingly aging demographic, the recognition

of the rights of older persons as a distinct group has
been largely absent in the field of human rights. Only
recently the rights of older persons as a distinct group
have begun to emerge and slowly become reflected

in legal thinking and legislative change. There is
increasing movement towards creating a United Nations
international declaration or convention on the rights of
older persons as older persons’ rights have not generally
been expressly recognized at the international level. One
of the objectives for creating an international convention
is to provide a concrete overarching legal framework

for use by government around the world, including by
guiding policy-making in order to address the distinctive
human rights issues faced by older persons.

Such a framework is important in the trusts and estates context,
including in the challenging area of legal decision-making. When
cast under the glare of a human rights perspective, much of our
existing legislation for legal decision-making seems archaic.

An example of how a human rights perspective can inform policy
is reflected in the work of the Law Commission of Ontario, which
in early 2016 released its Interim Report on Legal Capacity,
Decision-making and Guardianship (“Interim Report”). It addresses
the laws that apply to how decisions are made related to
property, treatment and personal care where a person’s decision-
making is impaired, as reviewed in more detail in my February 8,
2016 blog post. Our current system relies on substitutes, that is,
other persons appointed whether by power of attorney, statute
or the court to make a decision on a person’s behalf.

The Interim Report is grounded in a legal framework adopting
certain foundational principles based on human rights principles
and laws as found in the Canadian Charter of Rights and
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Freedoms, the Ontario Human Rights Code and the United
Nations Principles for Older Persons, including the principle of
fostering autonomy and independence. As stated in the Interim
Report, this principle recognizes:

The right of older persons to make choices for themselves,
based on the presumption of ability and the recognition
of the legitimacy of choice. It further recognizes the rights
of older persons to do as much for themselves as possible.
The achievement of this principle may require measures to
enhance capacity to make choices and to do for oneself,
including the provision of appropriate supports.

With regard to decision-making, the Law Commission’s key
recommendation is that existing laws should reduce inappropriate
intervention and better protect autonomy and self-determination,
including statutory requirements to ensure a focus on the prior
capable wishes of individuals, or on their current wishes and
values as well as “co-decision-making” versus “substitute decision-
making” to allow the incapable person to participate in and have
support in making decisions, not simply taking all decision-
making power away and placing it in the hands of others.

The Interim Report asserts that current law is not sufficiently
effective in ensuring that individuals retain control over their
choices and their lives to the greatest degree possible, and that
a lengthy history of paternalism exists towards older persons
which restricts their lives and leads to negative results.

A number of other jurisdictions are currently studying or have
similarly recommended or enacted legal changes to modernize
laws regarding legal decision-making from a human rights
perspective. For example, British Columbia’s Representation
Agreement Act is recognized as pioneering legislation for
supported decision-making. Each of Manitoba, Saskatchewan,
Alberta and Yukon has some form of supported decision-making.

It will be interesting to see how the rights of older persons in the
human rights context evolve in the area of legal decision-making
and other important legal areas that impact older persons. It
could not be timelier, as these issues affect every one of us and
our family members in the most fundamental of ways.

1 The number of persons aged 60 and over is anticipated to rise from currently 740 million to 1 billion by
2020 (United Nations Human Rights - Office of the High Commission, www.ohchr.org).
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Best Interest — Conflict of
Interest: The Provision of
Financial Advisory and
Financial Planning Services

December 20, 2016

AS WE LOOK FORWARD IN OUR CRYSTAL BALL to looming
issues on the horizon for 2017, one that certainly comes
to the fore is the regulation of those who provide
financial advice and financial planning services, often
offered under the nomenclature of “estate planning” or
“retirement planning” advice.

There is a lot of movement afoot as Ontario and other Canadian
provinces grapple with how best to regulate those who offer
financial advice and financial planning services given the lack of
a comprehensive legal framework to do so.

One of the burning issues is whether a “best interests” standard
should apply. Presently, there is no express obligation for those
who provide financial product sales and advice (as opposed

to portfolio managers) and financial planning advice to act in
the client’s best interest. Financial planning as an activity is not
subject to a general regulatory framework, and the provision

of financial product sales and advice generally is subject to
know-your-client and suitability requirements. A number of
financial industry groups have recommended adoption of a
best interests standard, in line with current changes in other
major jurisdictions, including the U.K. and the U.S,, as well as
the Expert Committee to Consider Financial Advisory and
Financial Planning Policy Alternatives appointed by the Ontario
government in its preliminary recommendations of April 5, 2016.

The concern is that many clients believe and have the
expectation that the financial advice and financial planning
services they receive are based on their best interests, with no
understanding that their advisor may in fact have a conflict and
not be providing objective advice, in particular where his or her
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compensation is a commission or other financial reward based
on sales.

The best interests standard is one we as trust lawyers are well
acquainted with, as it is derived from the law of equity and
fiduciary relations. One of the fundamental requirements of

a fiduciary is that he or she not place himself or herself in a
position where his or her self-interest might conflict with his or
her duty of loyalty to act in the best interests of his or her client
or other person to whom the duty is owed.

Those involved in the professions are well-schooled in the
fiduciary obligation owed to one’s client. The category of
fiduciaries includes lawyers, accountants, directors, agents,
public officials, partners and others. There is a key difference
between providing objective advice based on a best interest
standard and “making a sale”. The societal basis for creating the
professions is arguably to place important and essential work
into a protected class where the interests of the person receiving
the service must always come first, and the rough and tumble
buyer-beware profit-focused rules of the market place should
not interfere.

No doubt, a robust regulatory environment that protects
investors and those receiving financial advice and financial
planning services is more important than ever as aging baby-
boomers are in, or fast-approaching their retirement years.
Requiring complete transparency is only fair. The need for
independent, objective financial advice which often has a
profound impact on important life decisions, in particular in
financial planning, is critical for society in general, and clarity and
a well-regulated legal framework is needed to support it.

We would like to take this opportunity to extend to all our
readers a joyful holiday season and good health, peace and
prosperity for 2017.
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The Family Wealth
Conversation —
Too Little, Too Late?

March 1, 2017

ONE OF THE ISSUES OF INCREASING CONCERN to parents
is having that family wealth conversation.

With increasing affluence, the present post-war baby boom
generation is confronting more so than their parents had to, the
best way to approach talking with their children about financial
matters, including their eventual inheritance.

While we have formal education in core subjects such as
mathematics, history and English as part of the standard
elementary and secondary school curriculum, financial literacy
is only beginning to become part of the education system.

Yet we know that generally when it comes to learning skills,
whether it is a second language, a musical instrument, or
downhill skiing, the earlier is generally the better. It seems
however that the teaching of financial skills and financial
education is often delayed until our children are in their late
twenties and is often comprised of an informal mentoring
process based on family discussion and tips, rather than a
formal, objective approach.

“Too little, too late” perhaps best describes the present reality

of financial education in most families. In RBC’s recent Wealth
Transfer Report 2017, key findings include that the key to raising
financial literacy and building financial confidence in our children
is to start early, and that most of those surveyed believe a
structured approach is more effective than an unstructured one.

A key finding of the Report (which we would likely all agree
with) is that our present societal values include a reticence and
lack of comfort in talking about financial matters, inheritance and
death leading to inaction and a recurring cycle of inadequate
financial guidance intergenerationally.
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Simply repeating how our parents informally educated us is
arguably not sufficient. Life and financial matters are more
complex, and without proper financial management skills, our
children’s financial wellbeing and what they stand to inherit from
us is at risk.

It seems the wealth management conversation is moving
forward to now emphasize the importance of an open

dialogue on money issues and to stress the need for greater
financial literacy and a more formal approach. | would

offer a comparison — many of the present generation of baby
boomers learned to drive a car under the instruction of a parent
as driver’s ed was just beginning. But now, few if any of our
children learn those skills without a formal education course
with a qualified instructor.

Navigating through the complexity of our modern financial
world and arriving at the desired destination intact and without
any accidents along the route requires now more than ever a
comprehensive and formal approach and open dialogue.
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Disclaimer

The comments and information offered in this booklet are
meant to be general in nature, are limited to the law of
Ontario, Canada, and are not intended to provide legal or tax
advice on any individual situation. In particular, they are not
intended to provide U.S. legal or tax advice. Further, specific
comments and information contained in this compilation are
up-to-date as of the original blog post publishing date —the
law and certain related comments may no longer be current.
Readers should not rely upon this information as a substitute
for obtaining specific legal advice. Before taking any action
involving individual situations, readers should seek legal or
tax advice from their own professional legal or tax advisors
to ensure it is appropriate to their personal circumstances.








